The judge also found that even if Hollis had not known of his Mine Act
rights initially, the arbitration decision provided adequate notice of these
rights at a time when more than half of the statutory filing period remained,
The relevant portion of the arbitration decision stated:  "In both the Mine
Health and Safety Act and the National Labor Relations Act, there are
prohibitions against an employer taking disciplinary action against an
employee for making charges or filing claims under the particular
legislation." Operator's Exhibit 15, at p. 37.

When reviewing a judge's credibility resolutions, as here, our role is
necessarily limited.  The judge observed Hollis as a witness and did not
believe his testimony of ignorance concerning his Mine Act rights. We
discern nothing in the record that would justify our taking the extra-
ordinary step of overturning this credibility resolution,

Furthermore, apart from Hollis' discredited testimony, substantial
evidence supports the judge's inference that Hollis did know of his Mine
Act rights during the 60-day time period.  The record shows that Hollis was
an aggressive safety committee member.  He asserted that he "knew the law."
During Hollis1 tenure as safety committee chairman, he had filed over 30
safety complaints and had met frequently with federal and state officials
on his own time to discuss safety matters.  The inference from this evidence
that Hollis knew of his section 105(c) remedy is convincing. Additionally,
we are not prepared to say that the further inference of notice, which the
judge drew from the arbitrator's decision, was impermissible,

We are cognizant of the fact that Hollis filed complaints with other
agencies within 60 days from the date of his discharge.  We conclude,
however, as did the judge, that he pursued these alternate avenues of
relief with knowledge of his section 105(c) rights.  We do not believe
that Congress, in the passage of legislative history quoted above,
intended for us to excuse a miner's late-filing where the miner has
invoked the aid of other forums while knowingly sleeping on his rights
under the Mine Act.

In sum, the record affords ample support for the judge's findings that
Hollis knew of his Mine Act rights but failed to exercise them within the
statutory time restriction set forth in section 105(c) (2) of the Act, We
therefore conclude that "justifiable circumstances" are not present to excuse
Hollis' serious delay in filing.

Moreover, even assuming the timeliness of Hollis1 discrimination complaint,
we also conclude that substantial evidence supports the judge's determina-
tion that Hollis was discharged for non-discriminatory reasons.

We first established the general principles for analyzing discrimina-
tion cases in Secretary on behalf of Pasula v. Consolidation Coal Co.,
2 FMSHRC 2786 (October 1980), rey'd on other grounds sub nom. Consolidation
Coal Co., v. Marshall, 663 F.2d 1211 (3d Cir. 1981), and Secretary on behalf
of Robinette v. United Castle Coal Co., 3 FMSHRC 803 (April 1981).  Tn these
cases, we held that a complainant, in order to establish a prima facie case
of discrimination, bears the burden of production and proof to show (1) that
he engaged in protected activity and (2) that an adverse action was taken
against him motivated in any part by the protected activity.  In order to

25of a danger to safety.
